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Barristers and Solicitors
Leo F. Longo
Direct: 416.865.7778
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November 29, 2013
VIA EMAIL
Lake Simcoe Region Conservation Authority
120 Bayview Parkway, Box 282
Newmarket, Ontario L3Y 4X1
Attn: Ms. Gayle Wood, C.A.O. and Secretary-Treasurer
Dear Ms. Wood,
Re:

Watershed Development Policy 11.4.1.2
North Gwillimbury Forest Alliance
Legal Opinion

We are counsel to the North Gwillimbury Forest Alliance ["NGFA"].
This letter provides our legal opinion respecting the deletion of LSRCA Watershed Development
Policy 11.4.1.2 as requested by the NGFA.
We intend to attend the December 13, 2013 Board of Directors meeting to present and augment
this legal opinion and will answer any questions arising from the Board's review of it.
Policy 11.4.1
Currently, the Watershed Development Policy 11.4.1 provides:

11.4.1

Development and Inference within Provincially Significant Wetlands

11.4.1.1 New development and/or interference in any way shall be prohibited within all
Provincially Significant Wetlands.
11.4.1.2 Notwithstanding Policy 11.4.1.1, the LSRCA will grant approval for development
on lots within registered Plans of Subdivision.

NGFA has requested that the policy 11.4.1.2 be deleted.
Anthony Usher Planning Consultant had been retained by NGFA to examine Policy 11.4.1.2 and
provide his professional assessment respecting same. He has prepared the following
documentation which has already been provided to the LSRCA by our client:
- Report dated October 22, 2013; and
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- Report dated September 12, 2013.
Copies of these reports are attached hereto respectively as "Attachment No. 1" and "Attachment
No. 2".
We have also reviewed LSRCA Staff Report No. 53-13-BOD, dated October 9, 2013, which has
recommended that Policy 11.4.1.2 be revised by substituting the word "may" for "will".
LSRCA's Legislative Mandate — Conservation Authorities Act
Section 20 of the Conservation Authorities Act, R.S.O. 1990, c. C.27 sets forth the objects of the
Authority:
The objects of an authority are to establish and undertake, in the area over which it has
jurisdiction, a program designed to further the conservation, restoration, development
and management of natural resources other than gas, oil, coal and minerals. [emphasis
added]
To assist in attaining those objects, section 21(1) of the Act grants the Authority the following
power:
For the purposes of accomplishing its objects, an authority has power,
(a) to study and investigate the watershed and to determine a program whereby the
natural resources of the watershed may be conserved, restored, developed and
managed;.... [emphasis added]

The Authority also has the power to make regulations pursuant to Section 28(1) of the Act:

Subject to the approval of the Minister, an authority may make regulations applicable in
the area under its jurisdiction,
(a) restricting and regulating the use of water in or from rivers, streams, inland lakes,
ponds, wetlands and natural or artificially constructed depressions in rivers or
streams;
(b) prohibiting, regulating or requiring the permission of the authority for
straightening, changing, diverting or interfering in any way with the existing
channel of a river, creek, stream or watercourse, or for changing or interfering in
any way with a wetland;
(c) prohibiting, regulating or requiring the permission of the authority for
development if, in the opinion of the authority, the control of flooding, erosion,
dynamic beaches or pollution or the conservation of land may be affected by the
development;. . .. [emphasis added]'
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Note that there is no fetter on the legislative capacity of the Authority to prohibit development in
wetlands in order to achieve the conservation and restoration of land.
Based upon this broad legislative mandate and powers, it is our opinion that the currentlyworded Policy 11.4.1.2 is contrary to the stated statutory purpose and objective of securing the
conservation and restoration of land as set out in the Act.

LSRCA's Legislative Mandate — O.Reg. 179/06
Section 2(1) of O.Reg. 179/06 provides:

Subject to section 3, no person shall undertake development or permit another person to
undertake development in or on the areas within the jurisdiction of the Authority that
are....
(d) wetlands: or
(e) other areas where development could interfere with the hydrologic function of a
wetland, including areas within 120 metres of all provincially significant wetlands,
and areas within 30 metres of all other wetlands. [emphasis added]
These prohibitions are subject to a legislative discretion that is provided for in Section 3(1) of the
Regulation:

The Authority may grant permission for development in or on the areas described in
subsection 2(1) if, in its opinion, the control of flooding, erosion, dynamic beaches,
pollution or the conservation of land will not be affected by the development.
It is our opinion that the currently-worded Policy 11.4.1.2 is contrary to the stated statutory
purpose and prohibition set out in Section 2(1)(d) & (e) above. Furthermore, by using the word
"will", the Policy is contrary to Section 3 as it fails to invoke or apply any of the criteria against
which an application must be assessed under such circumstances.
In addition, it is our opinion that Section 3 is purposely permissive and not mandatory. That is,
the LSRCA is free to choose as a policy that, notwithstanding Section 3, it will simply not grant
any permissions in any of the areas referred to in Section 2(1)... including wetlands and areas
within 120m of provincially significant wetlands. The motivation and rationale for such a policy
would be readily apparent; these are areas that the Authority believes ought to be conserved
and restored for the benefit of existing and future generations.
Simply put, the Authority is not obligated by Section 3 to consider any development within such
areas.
The Authority has the unfettered power to make a policy decision and choose its policy
direction. Neither our client nor private landowners can judicially challenge a policy decision of
the Authority when same is within its jurisdiction, properly considered and made in good faith.
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Was / Is a transition policy even required?
Staff Report No. 53-13-BOD states that the purpose of Policy 11.4.1.2 was to provide for a
"transition" policy when O.Reg. 179/06 took effect. Apparently staff, at that time, considered the
transition policy was required "to be fair and equitable".
The question remains, however, was such a transition policy legally required? In our
opinion... No.
Nothing in the Act or the Regulation qualified or limited the Regulation's blanket prohibition of
development within wetlands or areas within 120m of provincially significant wetlands.
Furthermore, as Mr. Usher documented, all 5 of the closest Conservation Authorities to the
LSRCA chose not to establish any similar type of transition policy within their respective
jurisdictions when the new Regulations came into effect in 2006.
A fair reading of the legislation and actual implementation policies of several neighbouring
conservation authorities supports our opinion that a transition policy was/is not legally required.
Currently -Worded Policy 11.4.1.2
As noted previously, Policy 11.4.1.2 provides, in part, that "the LSRCA will .grant approval for
development on lots within registered Plans of Subdivision. "[emphasis added]
NGFA has accurately dubbed this the LSRCA's "subdivisions-in-wetlands policy" and a dangerous
"loophole".
In our opinion, Policy 11.4.1.2 as currently worded is simply illegal and bad policy. It is inconsistent
with and contrary to the following:
1) the Provincial Policy Statement, 2005; Policy 2.1.3";
2) the York Region's new Official Plan; Policies 2.2.35-2.2.42";
3) section 28(1)(c) of the Conservation Authorities Act;
4) sections 2(1)(d) & (e) of O.Reg. 179/06;
5) section 3(1) of O.Reg. 179/06 as the policy fails to incorporate any of the listed
criteria; and
6) LSRCA Watershed Development Policy 11.4.1.1.
Proposed Revision — LSRCA Staff
In Staff Report No. 53-13-BOD staff have recommended that Policy 11.4.1.2 be revised by
substituting the word "may" for "will".
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While the substitution of the word "may" might be seen as a slight change and a slight
improvement, it remains in our opinion to be illegal and bad policy as being inconsistent with and
contrary to the following:
1) the Provincial Policy Statement, 2005; Policy 2.1.3;
2) the York Region's new Official Plan; Policies 2.2.35-2.2.42;
3) section 28(1)(c) of the Conservation Authorities Act;
4) sections 2(1)(d) & (e) of O.Reg. 179/06;
5) section 3(1) of O.Reg. 179/06 as the policy fails to incorporate any of the listed
criteria; and
6) LSRCA Watershed Development Policy 11.4.1.1.
Proposed Revision — NGFA
Our client has requested that Policy 11.4.1.2 be revoked.
For reasons set out in this letter, it is our opinion that removing this transition policy and not
qualifying Policy 11.4.1.1's currently-worded prohibition would be lawful and consistent with and
conform to:
1) the Provincial Policy Statement, 2005; Policy 2.1.3;
2) the York Region's new Official Plan; Policies 2.2.35-2.2.42;
3) section 28(1)(c) of the Conservation Authorities Act;
4) sections 2(1)(d) & (e) of O.Reg. 179/06;
5) section 3(1) of O.Reg. 179/06 as the LSRCA would be exercising its permitted
legislative discretion not to allow development within a provincially significant wetland
and its 120m buffer; and
6) the Watershed Development Policies of many other neighbouring conservation
authorities.
Our client's position has been clearly articulated in its submissions to the Authority and
appropriately documented and supported by the professional opinion of its independent
planning consultant.
There is no legal impediment which prevents the requested repeal of Policy 11.4.1.2.
There is no over-arching policy consideration that militates against the requested repeal of
Policy 11.4.1.2.
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There are numerous statutory and policy reasons which support the requested repeal of Policy
11.4.1.2.
An Alternative Proposed Revision
Notwithstanding this legal opinion, our client's previous submissions and Mr. Usher's reports, if
the LSRCA is not convinced or prepared to repeal Policy 11.4.1.2, it is our opinion that any
transition policy requires 2 significant components to make it lawful, meaningful and balanced.
First, any policy that purports to allow the Authority the discretion to allow development within a
provincially significant wetland and its 120m buffer must incorporate the criteria as set out in
section 3(1) of O.Reg. 179/06; i.e. it will only be considered if, in the LSRCA's opinion, the
control of flooding, erosion, dynamic beaches, pollution or the conservation of land will not be
affected by the development.
Second, there should be additional context established as to when and under what
circumstances the Authority would be willing to even consider an application under such a
transition policy.
In this regard two alternative proposals have already been submitted to the LSRCA.
On May 13, 2013, NGFA and five other organizations submitted a letter to you regarding Maple
Lake Estates. One of the requests in that letter was:
That the LSRCA immediately revise Section 11.4.1.2 of its Watershed Development
Policies with respect to Section 28 permits in PSWs within registered Plans of
Subdivision, so that such policy only applies to such plans that
(i) consist of conventional residential lots;
(ii) were circulated to the LSRCA, and the LSRCA provided comments and
conditions pursuant to Watershed Development Policies Section 8.2; and
(iii) were draft-approved within the three years prior to permit application.
In his October 22, 2013 report, Mr. Usher made an alternative recommendation for a transition
policy if the LSRCA were not convinced or prepared to repeal Policy 11.4.1.2. He provided the
following wording:
Notwithstanding Policy 11.4.1.1, the LSRCA may grant approval for development on lots
within a registered Plan of Subdivision, provided that:
(i) the Plan consists of conventional residential lots and blocks;
(ii) the Plan was registered after May 4, 1998;
(iii) the Plan was draft-approved before May 4, 2006;
(iv) the Plan was circulated to the LSRCA, and the LSRCA provided comments
and conditions pursuant to Watershed Development Policies Section 8.2;
(v) the Plan conformed with the Watershed Development Policies in effect at
the time of draft approval;
(vi) the application is reviewed in accordance with the current Watershed
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Development Policies; and
(vii) the proposed development is determined to satisfy the tests of Section 3(1)
of Regulation 179/06.
This latter alternative appears to us to be more appropriate should the Authority decide not to
repeal 11.4.1.2 as requested by our client.
Yours truly,
AIRD & BERLIS LLP

Leo F. Longo
LFL/ek
cc.

Jack Gibbons, NGFA
Anthony Usher

15876614.1
i Section 28(25) defines certain terms used in the above citation:
In this section,
"development" means.

(a) the construction, reconstruction, erection or placing of a building or structure of any kind,
(b) any change to a building or structure that would have the effect of altering the use or potential use of the building or
structure, increasing the size of the building or structure or increasing the number of dwelling units in the building or
structure,
(c) site grading, or
(d) the temporary or permanent placing, dumping or removal of any material, originating on the site or elsewhere;
"hazardous land" means land that could be unsafe for development because of naturally occurring processes associated with
flooding, erosion, dynamic beaches or unstable soil or bedrock;
"pollution" means any deleterious physical substance or other contaminant that has the potential to be generated by
development in an area to which a regulation made under clause (1) (c) applies;
"watercourse" means an identifiable depression in the ground in which a flow of water regularly or continuously occurs;
"wetland" means land that,

(a) is seasonally or permanently covered by shallow water or has a water table close to or at its surface,
(b) directly contributes to the hydrological function of a watershed through connection with a surface watercourse,
(c) has hydric soils, the formation of which has been caused by the presence of abundant water, and
(d) has vegetation dominated by hydrophytic plants or water tolerant plants, the dominance of which has been favoured by
the presence of abundant water,
but does not include periodically soaked or wet land that is used for agricultural purposes and no longer exhibits a wetland
characteristic referred to in clause (c) or (d).[emphasis added]
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II 2.0 Wise Use and Management of Resources
Ontario's long-term prosperity, environmental health, and social well-being depend on protecting natural heritage, water,
agricultural, mineral and cultural heritage and archaeological resources for their economic, environmental and social benefits.
Accordingly:...

2.1.3 Development and site alteration shall not be permitted in:
a. significant habitat of endangered species and threatened species;
b. significant wetlands in Ecoreglons 5E, 6E and 7E; and
C. significant coastal wetlands.
III

The York Region Official Plan has the following preamble to its policies 2.2.35 - 2.2.42 related to Wetlands":
Wetlands
Wetlands are essential natural elements of the Regional ecosystem, providing environmental, economic and
social benefits. These lands, which are seasonally or permanently covered by shallow water or where the
water table is close to or at the surface, are characterized by hydric soils and hydrophytic or water tolerant
plants. Among other functions, wetlands control and store surface water to assist in flood control and
groundwater recharge. Wetlands also act as sediment traps to improve water quality and act as habitat for a
wide variety of plant and animal species.
p hibits development In
The Province has enacted a policy statement under the Planning Act thatro
provincially significant wetlands. Other wetlands that have not been identified as provincially significant, but
which have been formally evaluated by the Ministry of Natural Resources, also exist within the Region. Map 4
shows the general location of all evaluated wetlands, as well as identified wetlands within the Oak Ridges
Moraine, Greenbelt and Lake Simcoe watershed. More detailed information, as well as more recent wetland
evaluations are available from the Province. [emphasis added]

Policy 2.2.35 thereafter states:
35. That notwithstanding policy 2.2.4 of this Plan, development and site alteration is prohibited within evaluated wetlands
and all identified wetlands within the Lake Simcoe watershed, on the Oak Ridges Moraine and within the Greenbelt
Natural Heritage System, as shown on Map 4 of this Plan. Due to the scale of the mapping in this Plan, smaller wetlands
may not be visible. More detailed mapping is available from York Region. [emphasis added]
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